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CURRENT DECISIONS 293 

Equity — Bills to Construe Wills — No Jurisdiction When Will is Unam- 
biguous and Adverse Claim Merely Verbal. — A testator devised land "to my 
daughter . . . during her natural life and at her death . . . unto the 
heirs of the said [daughter]." The daughter's children asserted that she had 
only a life estate, and that they owned the remainder in fee. She thereupon 
filed a bill in equity to construe the will and to remove the cloud from her 
title. Held, that the court was without jurisdiction to construe the will or to 
remove a cloud, since the will was clear and unambiguous in devising a fee 
simple estate under the rule in Shelley's case, and merely verbal claims 
against an owner in possession did not constitute a cloud on the title. 
Greenough v. Greenough (1918, 111.) 120 N. E. 272. 

Although the court declined jurisdiction to construe this will because clear 
and unambiguous, they actually rendered a declaratory judgment giving the 
plaintiff in substance the very relief she sought. The utility of declaratory 
judgments and the desirability of legislation which shall bring about this 
needed procedural reform are discussed in an article by Prof. Borchard (1918) 
28 Yale Law Journal, i, 105. 

Infants— Right to Sue— Infancy as Excuse for Failure to Give Statu- 
tory Notice.— As a condition precedent to the recovery of damages for per- 
sonal injuries from a municipal corporation, a statute required "any person" 
about to sue to give notice within six months of the date of the injury. The 
plaintiff, a child of seven at the time of the alleged injury, failed to give notice 
within the time specified. Held, that the plaintiff was nevertheless entitled to 
recover. McDonald v. City of Spring Valley (1918, 111.) 120 N. E. 476. 

The decision settles for Illinois a point upon which the authorities in other 
jurisdictions are divided. New York has long taken the view which pre- 
vailed here. Murphy v. Village of Fort Edward (1915) 213 N. Y. 397, 107 
N. E. 716. Mere infancy is not enough, however; it must be such as to 
produce inability to give notice. Winter v. City of Niagara Falls (1907) 190 
N. Y. 198, 82 N. E. 1101. Some jurisdictions give the language of the statute 
a literal interpretation which bars the infant from suit unless notice was 
given. Toney v. Decatur (1911) 175 l n d. 98, 93 N. E. 540; Peoples v. Val- 
paraiso (1912) 178 lnd. 673, 100 N. E. 70. Many statutes fortunately contain 
provisions making exceptions for physical and mental inability to give notice. 
For other authorities see 32 L. R. A. (N. S.) 350; 13 Ann. Cas. 488. 

Municipal Corporations— Powers— Ordinance Requiring Disclosure of 
Ingredients of Medicines Invalid.-Ah ordinance of the Board of Health of 
New York City provided that no "patent" or "proprietary" medicines should 
be sold in the city unless the names of the ingredients, except those physiolog- 
ically inactive were filed with the Board of Health, the records of the same 
to be open only to persons specified in the ordinance. The plaintiffs, druggists, 
sought to restrain the enforcement of the ordinance. Held, that as the ordi- 
nance forbade the sale, except on the conditions specified, not only of medicines 
to be acquired in the future but also of medicines already on hand, it was 
beyond the powers of the Board of Health as granted by the city charter. 
h.tougera & Co., Inc. v. City of New York (1918, N. Y.) 120 N E 642 

Inasmuch as druggists did not know and had no reasonable means of finding 
hand X lng ? d,entS 0f "P atent " a «d "proprietary" medicines already on 
whether ^1 man , C ! VIrtual * P rohibi ted the sale of such stocks. The question 
whether the legislature could constitutionally make a prohibition of this kind, 
the court left open. The decision seems clearly correct in holding that genera 
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provisions in a city charter could not be construed to include so sweeping a 
power. 

Removal of Causes — Residence of Parties — Some of Plaintiffs Non-Resi- 
dents of District. — An action was brought in a state court of Texas by sev- 
eral beneficiaries joined as plaintiffs, some of them being resident citizens of 
Texas and others of Kentucky. The defendant, a Delaware corporation, 
having removed the cause to the federal district court, the plaintiffs moved to 
remand on the ground that the suit could not have been originally brought in 
the federal court because some of the plaintiffs were not residents of the 
district. Held, that the district court had jurisdiction on removal, although 
the suit could not have been originally brought there. James v. Atnarillo City 
Light & Water Co. (1918, N. D. Tex.) 251 Fed. 337. 

The opinion contains a careful review of the authorities dealing with this 
confused subject. It repudiates the doctrine of Ex parte Wisner (1906) 203 
U. S. 449, 27 Sup. Ct. 150, and reaches the same conclusions that were advanced 
in (1918) 27 Yale Law Journal, 935. 

Sales — Warranties — Implied Warranty by Restaurateur of Whole- 
someness of Food — The plaintiff ordered baked beans at the defendant's 
restaurant. The dish of beans contained stones upon which the plaintiff "bit 
down hard," breaking her teeth. There was no evidence of negligence on the 
part of the defendant. Held, that the defendant was liable for breach of its 
implied warranty of fitness of the food for consumption. Crosby, J., dis- 
senting. Friend v. Childs Dining Hall Co. (1918, Mass.) 120 N. E. 407. 

This is the first decision by a court of last resort which holds that the con- 
tract between the innkeeper and the guest who orders food to be eaten on the 
premises, is one of sale and hence carries an implied warranty of wholesome- 
ness. See also, Barrington v. Hotel Astor (1918, App. Div.) 171 N. Y. Supp. 
840. The subject is discussed in a Comment in (1918) 27 Yale Law Journal, 
1068. It is interesting to note that, on facts very similar to those of the prin- 
cipal case, the Massachusetts court on the same day denied recovery to a 
plaintiff who sued in tort instead of on the implied warranty. Ash v. Childs 
Dining Hall Co. (1918, Mass.) 120 N. E. 407. 

Torts — Labor Unions — Liability of Union Members for Injuring Plain- 
tiff's Business by False Statements.— For the purpose of injuring the plain- 
tiffs' business as building contractors, the members of a bricklayers union, 
pursuant to a vote of the union, circulated among mason contractors false 
statements that the plaintiffs were employing non-union masons. The mem- 
bers of the union also refused to work for the plaintiffs. As a result, the 
plaintiffs' business was destroyed. Held, that the plaintiffs were entitled to 
recover damages from members of the union. Martineau v. Foley (1918, 
Mass.) 120 N. E. 445. 

The decision is placed on the ground that the sending out of the false 
statements for the purpose of destroying the plaintiffs' business constitutes 
"an unlawful conspiracy." A prior case had held that equity would enjoin the 
continued circulation of similar false statements even though no actual 
damage was shown. M. Steinert & Sons Co. v. Tagen (1911) 207 Mass. 394, 
93 N. E. 584. Presumably an action would have lain in Massachusetts if the 
false statement had been made by one person acting alone, as it has been 
held in that jurisdiction that false statements made with the intent to cause 
and causing damage are, unless made on a privileged occasion, actionable even 



